
1

2

A

Q

REDACTED FOR PUBLIC INSPECTION

Both would be higher.

Do you recall Comcast asking you

Page 6418

3 questions about launch support and whether

4 that reduced the net effect rate of the

5 product?

6

7

A

Q

Yes.

And that was challenging your

8 _ figure?

9 A I don't think it challenged it,

10 but that was the attempt.

11 Q What's your understanding of

12 launch support? Is that something that

13 happens every year or is that a one-shot deal?

14

15

A

Q

I think it was a one-shot deal.

And is that different to any other

16 MVPD?

17 A -
18

19

20 Q So the terms offered to Comcast,

21 it's your understanding that -- what your

22 understanding is to what launch support they

Neal R. Gross & Co., Inc.
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1 would get as opposed to all the other ones?

2 Another poor phrasing, but do you understand

3 my question?

Page 6419

4 A Yes, I think I said this earlier.

5 They should be treated equally. If we get to

6 what I call phase two, if there's a finding of

7 discrimination, a finding of impairment, yes,

8 the price should be the same as what everyone

9 else was paying.

10 Q Do you recall Comcast asking you

11 questions regarding whether you believe that

12 the price MASN charges does not factor at all

13 in step one?

14

15

A

Q

I remember them asking me that.

I remember you trying to say

16 something about indirectly and getting cut

17 off. Do you want to finish that answer now?

18 A Sure. I'll make it quick. It's

19 just that in my deposition I said that you

20 could fit prices in indirectly into what I

21 call this phase one analysis when you compute

22 the statistic that I've done which is MASN's

Neal R. Gross & Co., Inc.
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1 penetration among non-Comcast customers within

2 the contested areas. Of course, that

3 calculation lurking in the background of that

4 calculation is the inconvenient fact that all

5 of these MVPDs have actually paid the I11III.
6 Now if the _ was considered

7 inappropriately high for MASN's programming in

8 the contested areas, why in the world is

9 everyone paying it?

Page 6420

10 Q Dr. Singer, do you recall Comcast

11 asking you questions yesterday evening about

12 your understanding as an economist of the FCC

13 had concluded about Comcast's conduct?

14

15

A

Q

Yes.

I want to direct attention to the

16 Adelphia Order which is in evidence as comcast

17 138, please.

18

19

20

21

A

Q

A

Q

Okay.

Are you with me, sir?

Yes.

I'd like to direct your attention

22 to page 69, paragraph 145. And when I say

Neal R. Gross & Co., Inc.
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1 page 69, paragraph 145, it begins on page 68

2 and continues on to page 69, is that correct?

Page 6421

3

4

5

A Yes, that's correct.

JUDGE SIPPEL: Okay.

THE WITNESS: Sorry, I'm on

6 paragraph 145, that begins on 68.

7 BY MR. KIM:

8

9

10

Q

A

Q

And continues on page 69?

Yes.

Now I want to note explicitly for

11 the record that I'm not going to ask you to

12 read the first three sentences, but you could

13 go to page 69 and read the first sentence that

14 starts there, "The applicants" and continue

15 with the second sentence which ends "we

16 disagree."

17 A Sure. "The applicants have argued

18 that DIRECTV's and EchoStar's lack of access

19 to CSN Philadelphia has not had a significant

20 impact on DBS market share in Philadelphia and

21 that DIRECTV estimates of the effect are

22 fatally flawed. We disagree."

Neal R. Gross & Co., Inc.
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I direct your attention to the

Page 6422

2 next page, page 70 and paragraph 150.

3

4

A

Q

Okay.

Could you read that paragraph

5 which is only two sentences, please, into the

6 record?

7

8

9

A

Q

A

Sure. Paragraph 150.

Yes, sir.

"Comcast's own documents indicate

10 that Comcast, too, recognizes" -- and

11 something is redacted. "Thus, Comcast's own

12 documents suggest that" -- something that's

13 redacted. "Although Comcast claims this

14 document does not represent the company's

15 official position, it nevertheless casts doubt

16 on Comcast's claims that RSN access has no

17 impact on DBS penetration."

18 Q Do you recall comcast questions

19 regarding whether you conducted --

20

21

JUDGE SIPPEL: Where is this?

MR. KIM: I apologize. It's on

22 paragraph 150, page 70 of the Adelphia order.

Neal R. Gross & Co., Inc.
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1 We're still on the Adelphia Order.

Page 6423

2

3 Order.

JUDGE SIPPEL: Oh, the Adelphia

4 (Pause.)

5 May I have that cite again?

6

7

MR. KIM: It's page 70.

JUDGE SIPPEL: Okay, here we go.

8 And the paragraph is?

9

10

MR. KIM: One fifty.

JUDGE SIPPEL: It's a short one.

11 And where do we go from there?

12

13

14 claims"?

15

MR. KIM: The second sentence.

JUDGE SIPPEL: "Although Comcast

MR. KIM: Yes. I can read that

16 back if you weren't ready for that?

17

18 please.

JUDGE SIPPEL: Yes, go ahead,

19 BY MR. KIM:

20 Q "Although Comcast claims this

21 document does not represent the company's

22 official position, it nevertheless casts doubt

Neal R. Gross & Co., Inc.
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1 on Comcast's claims that RSN access has no

2 impact on DBS penetration."

3 Dr. Singer, do you recall Comcast

4 asking you questions about whether you

5 conducted a comparative analysis on ratings

6 data like the one you did in the NFL case?

Page 6424

7

8

9

10

A

Q

A

Q

Yes, I do.

And what was your answer?

I did not.

What information did you have that

11 would allow you to perform that comparative

12 analysis?

13 A Not a lot. I only got and pretty

14 late in the game ratings for CSNMA when it

15 carried the orioles in 2002, 2003, and 2004.

16 Q So did you intentionally not do

17 that analysis because you didn't want to?

18 A No. I mean, in fact, as an

19 economist we're probably looking for ways to

20 do analyses, but no, it wasn't intentional.

21 I wanted to do it and I just couldn't do it

22 for lack of data.
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REDACTED FOR PUBLIC INSPECTION

Dr. Singer, do you recall

Page 6425

2 Comcast's attorney this morning asking you to

3 do some math for him and how much it was in

4 foregone licensing revenues a year in MASN as

5 self-foreclosure?

6

7

A

Q

I remember that.

Was that figure about

8 per year?

9

10

A

Q

Yes.

Do you know what the life of the

11 contract is?

12 A I knew it at one time, but I don't

13 recall sitting here how long the contract is

14 exactly.

15 Q Let me ask you to do some math.

16 If the contract term is for ten years, as a

17 hypothetical, and we're two years into the

18 contract, how much has been foregone just in

19 licensing fees?

20 A In those two years, I think that's

21 the number that I put at the end of my report

22 which is

Neal R. Gross & Co., Inc.
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And if we've got eight years left

Page 6426

2 in the contract, given my hypothetical, how

3 much money are we talking about then?

4 A This one is tougher. Every two

5 years, we lose _ and you're saying we have

6 another four of those terms to go, so it would

7 be more that

8 we're going to lose.

9 Q Let's say we just talk about

10 dollars and cents for a second. And I ask you

11 to suppose that Comcast said you know what,

12 you can have those regions out there. I take

13 equivalent economic value out in the center of

14 Baltimore and the center of Washington. So

15 whatever in licensing fees is,

16 we're taking those chunks of subscribers right

17 out of Baltimore City and Washington city.

18 How does that affect your analysis of whether

19 Comcast has harmed MASN's ability to compete

20 fairly?

21 A I think I still come down to the

22 same conclusion. It may change it. This is

Neal R. Gross & Co., Inc.
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1 the first time I've ever considered that

2 hypothetical, but I think the same mechanism

3 by which the harm manifests itself and

4 transmits itself and would be present in that

5 hypothetical, in fact, it may even be more

6 damaging given that it's in the heart of their

7 territory.

Page 6427

8

9 year?

10

Q

A

Even though it's only

Correct.

a

11 Q Well, there's been a lot of

12 questioning about whether MASN is making lots

13 of money. Is it your testimony that they're

14 going to die tomorrow?

15

16

17

18

A

Q

A

Q

No. I hope I made that clear.

Is Comcast making a lot of money?

Yes.

Is the standard how much money one

19 is making in determining what the legal harm

20 is in this case?

21 A No. And I tried to make that

22 clear. I got cut off, but obviously, it's not

Neal R. Gross & Co., Inc.
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1 the standard.

Page 6428

2 JUDGE SIPPEL: It's not the legal

3 harm. It's the economic harm.

4

5

THE WITNESS:

economic harm, either.

It's not the

It's not even the harm

6 under a higher standard that you've seen on

7 anti-trust matter in fact. You don't look at

8 whether or not someone is still earning

9 profits to decide whether they've been harmed.

10 It's the difference, right, in their outcomes

11 in an actual world, in a but for world that

12 matters.

13 BY MR. KIM:

14 Q The Judge is looking and I would

15 just ask you one more time, what's a but for

16 world?

17 A I thought I understood from the

18 last case that you had done some anti-trust

19 stuff. The but for world is a world in which

20 everything is exactly the same, but for the

21 challenged conduct.

22 JUDGE SIPPEL: But for the --

Neal R. Gross & Co., Inc.
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THE WITNESS: That's right. So

Page 6429

2 the fact that you see profit here doesn't

3 inform anything.

4 JUDGE SIPPEL: It was your

5 reference to a difference

6 THE WITNESS: The difference is

7 what matters, Your Honor, the difference

8 between -- just suppose that we wanted to

9 measure the effect of the conduct on MASN's

10 revenues, okay? It would be equal to their

11 actual revenues minus their but for revenues.

12 The fact that they have revenues today or the

13 fact that revenues are growing doesn't get at

14 what an economist is interested in which is

15 the difference between the actual revenues.

16 JUDGE SIPPEL: And the but for

17 revenues, but does the amount or the

18 percentage of gross revenues, the but for

19 references a small percentage of the overall

20 revenues. Does that affect your measure of

21 the impact, the economic impact of the

22 allegedly illegal conduct?
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Page 6430

1 THE WITNESS: Sure, sure. I'll

2 grant you that the magnitude of the revenues

3 as properly stated should have some bearing.

4

5 little?

6

JUDGE SIPPEL: Some or a lot or a

THE WITNESS: Well, in my opinion

7 here, the that were being shut out

8 is a significant amount at foreclosure. You

9 can -- as Mr. Burke took me through some

10 questions, he took the foregone licensing

11 revenue and he asked me to divide it by total

12 revenue which included licensing revenue and

13 advertising revenue and other source of

14 revenues. So I think the relevant metric here

15 is the -- if you want to state in percentage

16 terms is a but another way to me

17 of thinking about it is just the_

18 subscribers. Is _ a big number? Is it a

19 material loss of subscribers? I think the

20 answer is yes.

21 JUDGE SIPPEL: In terms of but

22 do you compare that as a percentage or do you

Neal R. Gross & Co., Inc.
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1 look at that as a percentage of the overall?

Page 6431

2 THE WITNESS: I don't do it just

3 as a percentage

4

5 mean.

6

JUDGE SIPPEL: Subscribers, I

THE WITNESS: Right, right, but I

7 think that to just focus on the percentage

8 would ignore the evidence of advertising

9 clients calling you up and saying I no longer

10 want to be with you because of these gaps or

11 professional sports teams saying I don't want

12 to be with you because of these gaps. If the

13 gaps were small enough and presumably these

14 anecdotes wouldn't materialize. You wouldn't

15 hear the Redskins saying goodbye and citing

16 gaps on the way out the door.

17 JUDGE SIPPEL: You jumped from

18 advertisers to professional teams.

19 THE WITNESS: These are the two

20 most important dimensions of gaps. If you

21 were just to focus like a laser on what we

22 can't do in Harrisburg, okay, we cannot

Neal R. Gross & Co., Inc.
(202) 234 -4433



REDACTED FOR PUBLIC INSPECTION

1 according to Mr. McGuinness, it's very hard

2 for us to sell an ad for Amish traveling in

3 Harrisburg. Amish country and tourism. He

4 says he won't even approach those guys because

5 that's where the harm most blatantly is. But

6 just focus on that misses what I call the

7 spillover effects and what's been noted

8 incidentally in the academic literature of the

9 importance of the spillover effects, the

10 importance of the gaps throughout the entire

11 coverage territory.

12 When you get rid of the Redskins,

13 you're not just losing them in the contested

14 areas. Follow? You're losing throughout your

15 entire territory.

Page 6432

16

17 effect?

18

JUDGE SIPPEL: This is a spillover

THE WITNESS: Sure, it's a

19 spillover effect that comes about from the

20 fact that advertisers

21 JUDGE SIPPEL: I know what you

22 mean. Now I tried to get again the

Neal R. Gross & Co., Inc.
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1 significance of all of this in terms of the

2 numbers. You're saying

3 -- you kind of said it in different ways and

4 I wonder which is the important way.

5 You said _ subscribers is

6 significant. It's a number.

Page 6433

7 THE WITNESS: Right, just on the

8 license, foregone license revenues alone

9 associated with the _ we get to_

10 IIIIIIII of lost licensing revenue every two

11 years and this is a la-year contract.

12 JUDGE SIPPEL:

13 THE WITNESS: Right, right. So

14 just that alone is a big number, but that

15 really is just the beginning of the story of

16 harm.

17 JUDGE SIPPEL: I understand that.

18 That's what I'm trying to say. All right,

19 now, there is evidence, however, you're saying

20 of -- there is evidence in the record that you

21 have considered let's say the -- I want to

22 pick the right team, the Redskins or the

Neal R. Gross & Co., Inc.
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1 Ravens, not wanting to do business with MASN

2 because of that _ loss?

Page 6434

3

4 Redskins.

5

6 said that?

7

THE WITNESS: Yes, it's the

JUDGE SIPPEL: They specifically

THE WITNESS: The Redskins said it

8 on their way out to Mr. McGuinness.

9

10

JUDGE SIPPEL: Yes.

THE WITNESS: But not only that,

11 the Ravens are now complaining about --

12 apparently, they're complaining about the

13 coverage gaps in the Harrisburg and these

14 rights get renewed and now you have a client

15 who is not happy any longer, right?

16 And so there is a way to fix it.

17 You just write them a bigger check, but that

18 is the very definition of impaired -- and to

19 compete fairly.

20 Now I have to write you a check to

21 compensate you. I have to write the check to

22 _ to compensate you for something that my
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1 affiliated rival does not. They don't have to

2 write checks like that because they have

3 coverage.

Page 6435

4 JUDGE SIPPEL: Right. All right.

5 That's all I have.

6

7 have.

8

9

MR. KIM: Your Honor, that's all I

JUDGE SIPPEL: Okay.

MR. BURKE: Just a few final

10 things on cross, on recross, I suppose.

11

12

13 Q

RECROSS EXAMINATION

BY MR. BURKE:

Dr. Singer, there was an exchange

14 here with Mr. Schonman regarding MASN's rating

15 data. Just so the record is clear, there is

16 absolutely no MASN rating data in your report

17 or in your testimony, right?

18 A There's not. I think that's

19 correct. There's not MASN rating data, but

20 there is CSN ratings data when they carried

21 the Orioles.

22 Q Just answer my question. The
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1 answer is yes. There's not a single piece of

2 MASN's rating data in your testimony, correct?

Page 6436

3

4

A

Q

Correct.

Even though you spent ten pages of

5 your report in the NFL matter comparing the

6 NFL's rating to the supposedly preferred

7 channel, right?

8 A That is correct.

9 Q On the advertising issue, you

10 talked about the -- your counsel asked you

11 some questions about the fact that the press

12 report indicated that MASN's advertising

13 revenues had doubled between 2007 and 2008.

14 Do you recall those questions?

15

16

A

Q

Yes, I do.

Did MASN carry the Orioles in the

17 2007 MLB season?

18

19

A

Q

I believe so.

And MASN carried the Orioles in

20 the 2008 MLB season, right?

21

22

A

Q

I believe so.

So the doubling of advertising

Neal R. Gross & Co., Inc.
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1 revenues between 2007 and 2008 can't be

2 attributed to the addition of the Orioles, can

3 it?

Page 6437

4 A Well, this is the first time I've

5 heard of that, so -- as you put it, no. But

6 I would have to consider that more.

7 Q Well, anything else you want to

8 add here, this is your last chance, I think?

9

10

11

12 Q

MR. KIM: I get another chance.

THE WITNESS: That's--

BY MR. BURKE:

Okay, your counsel is going to

13 redirect you again on this issue.

14 Now you said that it was -- was it

15 Mr. McGuinness's statement or was it Mr.

16 Cuddihy's statement that the Redskins said

17 goodbye or cited the -- who were you relying

18 upon for the Redskins story?

19 A I spoke with both of them

20 individual, separately, and the Redskins issue

21 was on the front burner in both conversations.

22 Q Didn't Mr. Cuddihy testify that in
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1 the end MASN decided not to bid higher than

2 Comcast against Comcast for the Redskins'

3 rights.

Page 6438

4 A I'm not sure how he put it, but if

5 you want to assume that, I can't recall

6 exactly how he put it.

7 Q Well, you were in the room when he

8 testified, right?

9 A I believe so, not for the entire

10 portion, but for large portions, yes.

11 Q Do you recall him testifying that

12 MASN concluded that the Redskins were just too

13 expensive?

14 A No, that's not what I heard. I

15 mean it may have been too expensive to

16 compensate them for the whole, but that's not

17 the same as saying that the Redskins are too

18 expensive.

19 Q Didn't he testify that they

20 ultimately concluded that they would not top

21 Comcast's bid because they thought that would

22 be too expensive to do so?

Neal R. Gross & Co., Inc.
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A

Q
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That's not my recollection anyway.

All right, the testimony will --

JUDGE SIPPEL: Well, supposing

Page 6439

4 that is what he testified to, does that affect

5 your analysis of this?

6 THE WITNESS: Well, I think you'd

7 be asking me to ignore the conversations that

8 I've had with Mr. McGuinness and Mr. Cuddihy

9 where I just put the question to them did the

10 Redskins cite the coverage gaps as a reason

11 for them leaning towards Comcast in those

12 negotiations. So do you want me to pretend

13 that I did say that?

14 JUDGE SIPPEL: Well, I don't know

15 what weight you give to these different

16 factors. If the real reason was that Comcast

17 didn't want to deal with -- which one is it,

18 MASN didn't want to -- was it MASN or Comcast

19 that doesn't want to deal with the Redskins?

20

21 both

22

MR. BURKE: Well, I think they

Neal R. Gross & Co., Inc.
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2 Redskins--

3
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JUDGE SIPPEL: Who finally got the

THE WITNESS: Comcast SportsNet

Page 6440

4 got the Redskins.

5 JUDGE SIPPEL: Because they paid

6 more than what MASN thought they should be

7 paid for that. MASN didn't want -- according

B to--

9

10 heard--

11

THE WITNESS: What I thought I

JUDGE SIPPEL: Well, let me finish

12 that. That might trump all this other

13 consideration about little niches here and

14 niches there that -- that's a good thing to

15 use for an initial bid if you're negotiating,

16 well, you know, you're not really giving us

17 the full deal here. You're only giving us a

18 couple -- these niches over here and niche.

19 So maybe we should talk differently about what

20 you're asking.

21 On the other hand, if you walk out

22 of the room and say well, we're not going to
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1 go as high as Comcast is going to go. I don't

2 want the thing, it's too expensive.

Page 6441

3 THE WITNESS: Right, and that's

4 not what I heard. And what I thought I

5 understood and this will just be in reference

6 to--

7

8 isn't it?

9

JUDGE SIPPEL: That's significant,

THE WITNESS: If they just stopped

10 when the bidding got too high, that would be

11 significant. I'll acknowledge that. But what

12 I thought I heard was that they had to

13 compensate the Redskins for the whole, in

14 other words, they're having to pay more in an

15 asymmetric way that Comcast doesn't and it's

16 that asymmetry, right, you have to ask

17 yourself how many subs does CSNMA have in

18 Comcast territories is 100 percent, right?

19 And how many does MASN have? It's some number

20 much smaller. Okay?

21 So when we go to bid for the

22 Redskins, right, we have to have some kind of
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1 compensating differential. So it wouldn't be

2 a surprise to me to hear MASN say we have to

3 walk away from a bid because their bid is

4 handicapped in a sense by having to compensate

5 the Redskins for their failure to supply the

6 programming to --

Page 6442

7 JUDGE SIPPEL: You went around

8 that before. You're paying for the loss of

9 the revenues.

10

11

12 stuff.

13

14

15 Kim?

THE WITNESS: Yes.

JUDGE SIPPEL: And that kind of

THE WITNESS: Yes.

JUDGE SIPPEL: Well, okay. Mr.

16 MR. KIM: Judge, we just want the

17 record the way it is. I think we've got what

18 we need.

19 JUDGE SIPPEL: You don't want to

20 clear it up?

21 MR. KIM: You know what, Judge, if

22 you invite me here, I'll take the podium.
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